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RULES  AND  REGULATIONS 


Title  14 — ^Aeronautics  and  Space 

CHAPTER  I— FEDERAL  AVIATION  ADMIN¬ 
ISTRATION.  DEPARTMENT  OF  TRANS¬ 
PORTATION 

[Docket  No.  HM-ia7) 

PART  103— TRANSPORTATION  OF  DAN¬ 
GEROUS  ARTICLES  AND  MAGNETIZED 
MATERIALS 

Revocation  of  Authority  to  Deviate 

For  the  reasons  set  forth  in  a  docu¬ 
ment  establishing  new  procedures  gov¬ 
erning  exemptions  from  the  Department 
of  Transportation’s  regulations  pertain¬ 
ing  to  the  transportation  of  hazardous 
materials  appearing  elsewhere  in  this 
Part  m  of  the  Fkdzral  Register,  14  CFR 
103.5  is  revoked  effective  October  16, 
1975. 

(49  n.S.C.  1421  (c) .  49  CFB  1.68(h)  ) . 

Issued  in  Washington,  D.C.,  on  Octo¬ 
ber  10,  1975. 

James  T.  Curtis,  Jr., 
Director, 

Materials  Transportation  Bureau. 
[FR  Doc.76-27804  Filed  10^14r-76;8:46  am] 


Title  46 — Shipping 

CHAPTER  I— COAST  GUARD. 
DEPARTMENT  OF  TRANSPORTATION 
SUBCHAPTER  N— OANaEROUS  ARTICLES 
[Docket  No.  HM-ia7] 

PART  146— TRANSPORTATION  OR  STOR¬ 
AGE  OF  EXPLOSIVES  OR  OTHER  DAN¬ 
GEROUS  ARTICLES  OR  SUBSTANCES 
AND  COMBUSTIBLE  LIQUIDS  ON 
BOARD  VESSELS 

Exemption  Procedures 

For  the  reasons  set  forth  in  a  docu¬ 
ment  establishing  new  procedures  gov¬ 
erning  exemptions  from  the  Department 
of  Transportation’s  regulations  pertain¬ 
ing  to  the  transportation  of  hazardous 
materials  appearing  elsewhere  in  this 
Part  m  of  the  Federal  Register,  46  CFR 
146.02-25  is  amended  as  follows  effective 
October  16, 1975: 

§  146.02—25  [Amended] 

1.  Paragraph  (a)  is  amended  by  add¬ 
ing  the  words  “Except  as  provided  in 
paragraph  (f)  of  this  section,’’  at  the 
beginning  thereof. 

2.  Paragraph  (d)  is  amended  by  add¬ 
ing  the  words  “Except  as  provided  in 
paragraph  (f)  of  this  section,”  at  the 
beginning  thereof. 

3.  By  adding  a  new  paragraph  at  the 
end  thereof  to  read  as  follows: 

(f)  Petltimis  for  exemptions  or  any 
other  form  of  administrative  relief  from 
any  requirement  of  this  Part  146  shaU 
be  prepared  and  submitted  to  the  Direc¬ 
tor,  Office  of  Hazardous  Materials  Op¬ 
erations,  in  accordance  with  49  CFR  Part 
107,  Subpart  B. 

(46  U.8.C.  170(11),  40  CFTl  1.63(f)). 

Issued  in  Washington,  D.C.,  on  Octo¬ 
ber  10, 1975. 

James  T.  Curtis,  Jr., 

Director, 

Materials  Transportation  Bureau. 
[ra  DOC.75-2780S  Piled  10-14-76:8:45  am] 


Title  49 — Transportation 

SUBTITLE  B— OTHER  REGULATIONS 
RELATING  TO  TRANSPORTATION 

CHAPTER  I— MATERIALS  TRANSPORTA¬ 
TION  BUREAU,  DEPARTMENT  OF 
TRANSPORTATION 

[Docket  No.  HM-127] 

HAZARDOUS  MATERIALS 
TRANSPORTATION 

Establishment  of  Exemption  Procedures 

On  August  4,  1975,  the  Office  of  Haz¬ 
ardous  Materials  Operations  published 
in  the  Federal  Register  (49  CFR  32758) 
a  notice  iff  proposed  rule  making  in  which 
it  imposed  a  new  set  of  procedures  to 
be  followed  in  applying  for  and  in  the 
processing  of  requests  for  exenmtions 
from  the  Departoent  of  Transporta¬ 
tion’s  regulations  governing  the  trans- 
portaticm  hazardous  materials.  These 
procedures  would  implement  the  statu¬ 
tory  requironents  of  section  107  of  the 
Hazardous  Materials  Transportation  Act 
cntle  I  of  Pub.  L.  93-633) . 

As  provided  in  that  notice  of  pr(H;x)6ed 
rule  making,  interested  persons  were 
given  until  t^  close  of  business  on  Sep¬ 
tember  12, 1975,  to  submit  comments  and 
a  public  hearing  was  held  in  Washington, 
D.C.,  on  August  26,  1975.  In  response  to 
the  considerable  interest  expressed  by 
perscms  shining  and  transporting  haz¬ 
ardous  materials  via  aircraft  in  or  to 
Alaska,  a  second  public  hearing  was 
scheduled  for  Anchorage  (40  FR  37247, 
August  26,  1975)  and  held  there  on  Sep¬ 
tember  2, 1975.  The  Materials  Transpor- 
taticm  Bureau  has  given  due  considera¬ 
tion  to  the  comments  received  and  has 
adopted  the  prc^xxsal  with  the  modifica¬ 
tions  set  f<Hth  below. 

Qzneral  Arrangement 

As  proposed  the  exemption  procedures 
would  have  been  Subpart  A  of  Part  107. 
The  Bureau  has  decided  to  move  them  to 
Subpart  B  and  use  Subpart  A  for  general 
procedural  provisions  applicable  to  the 
hazardous  materials  program.  A  section 
on  definitions  and  one  covering  request 
for  confidential  treatment  of  documents 
are  included  in  this  rule  making.  Other 
general  procedural  provisions  will  be 
added  to  Subpajt  A  as  they  are  developed. 
For  the  convenience  of  those  who  may 
wish  to  make  a  direct  comparison  be¬ 
tween  the  proposed  provisions  and  the 
flna.1  provisions,  a  tc^le  of  comparative 
secti(m  numbers  is  set  forth  below: 


Proposed  f  Firutl  f 

107.1 . - .  107.101. 

107A .  107.101. 

107.6  _  107.103,  107.106,  and 

107.118. 

107.7  _  107.107. 

107.9 _  107.116. 

107.11 _  107.109. 

107.13 _ 107.117. 

107.16  _ 107.119. 

107.17  _  107.123. 


Processing  Procedures 

Several  comments  addressed  the  pro¬ 
posed  provision  that  would  have  allowed 
any  interested  person  to  meet  informally 
with  a  Bureau  official  to  discuss  an  ex¬ 
emption  application  or  the  action  taken 


on  an  application.  For  the  most  part 
those  comments  expressed  concern  that 
this  would  allow  the  presentation  of  ad¬ 
verse  information  and  arguments  with¬ 
out  opportunity  for  rebuttal.  Some  of  the 
comments  went  on  to  suggest  remedial 
safeguards,  which  tend  to  be  formal,  ad¬ 
versary  and  time-consuming. 

The  Bureau  shares  the  concern  ex¬ 
pressed  in  those  comments.  It  was  this 
concern  that  accounts  for  the  require¬ 
ment  in  the  im^iosed  regulations  which 
would  have  required  a  memorandum  of 
all  such  meeting  to  be  placed  in  the  pub¬ 
lic  docket.  After  refiecUng  on  the  com¬ 
mits,  the  Bureau  is  less  than  convinced 
as  to  the  adequacy  of  the  memmrandum 
to  docket  provision. 

For  these  reasons  and  in  light  of  the 
(Hiportunity  being  provided  for  interested 
persons  to  present  their  views  on  individ¬ 
ual  exemption  applications  through  the 
public  procedure  process  b^ng  imple¬ 
mented,  the  Bureau  has  decided  not  to 
adopt  the  proposed  informal  meeting 
provision.  All  comments  received  by  the 
Bureau  regarding  an  application  will  be 
available  in  ^e  docket  to  other  interested 
persons  who  comment,  the  applicant  or 
any  other  person  for  such  rebuttal  as  any 
of  them  may  desire  to  submit. 

Recommendations  asking  that  all  in¬ 
terested  persons  who  comment  on  an 
an>lication  be  required  to  serve  copies 
of  their  comments  on  the  applicant  and 
those  suggesting  that  the  regulations 
should  prescribe  the  form  and  style  of 
comments  are  rejected  as  totally  Incon¬ 
sistent  with  the  statutory  requirements 
governing  the  opportunity  that  must  be 
offered  the  public  for  expressing  their 
views  informally  on  each  applicaticm. 
As  noted  in  8  107.123,  the  applicant  or 
any  other  member  of  the  public  may  ob¬ 
tain  copies  of  any  docketed  document. 

Several  comments  suggested  that  the 
regulations  should  set  the  public  com¬ 
ment  period  on  applications  at  30  days. 
While  the  Bureau  feels  that  30  days  will 
probably  be  the  appropriate  comment 
period  for  many,  if  not  most,  applica¬ 
tions,  it  does  not  believe  that  the  fiexi- 
l^ty  allowed  by  statute  in  this  regard 
should  be  negated  by  a  rigid  regulation. 

In  finalizing  these  procedures,  the  Bu¬ 
reau  is  transferring  into  Appendix  B  the 
standard  conditions  previouky  made  ap- 
plicable  to  special  permits  by  49  CFR 
171.6  where  they  will  be  applicable  to  all 
exemptions  to  be  issued  under  these  new 
procedures.  Based  on  the  recommenda¬ 
tions  of  several  commentors,  it  has  also 
included  in  Appendix  B  and  is  making 
an>licable  to  all  future  exemptions  for 
carriage  of  hazardous  materials  by  air¬ 
craft,  a  restatement  of  the  standard 
terms  previously  contained  in  14  CFR 
103.5. 

The  proposed  provision  stating  that 
the  iXiector,  OHMO,  in  acting  on  an 
application  “may  initiate  rule  making 
•  *  ‘  in  addition  to  or  in  lieu  of  grant¬ 
ing  or  denying  the  application”  drew 
divers  comments.  Suggestions  were  made 
that  the  words  “or  in  lieu  of”  should  be 
dropped;  that  exemptions  should  auto¬ 
matically  become  n^ations  after  two 
years  or  after  having  been  once  renewed; 
and  that  all  existing  exemptions  as  well 
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as  applications  shoiQd  be  reviewed  with 
a  view  to  rule  making.  The  Bureau  ap¬ 
preciates  the  need  for  codifying  Into  per¬ 
manent  regulations  those  exemption- 
tested  concepts  proven  to  be  safe.  (See 
Docket  HM-128.  40  FR  45197.  October  1. 
1975.)  It  feels,  however,  that  this  objec¬ 
tive  Is  not  to  be  achieved  by  prescribing 
a  regulation  commanding  it  to  occur. 
Rather,  its  attalnmoit  is  a  function  of 
administrative  effort  and  realistic,  prop¬ 
erly  balanced  procedures.  For  these  rea¬ 
sons,  the  Bureau  is  adcqiting  this  provi¬ 
sion  as  pn^xMed. 

Piodssnra  Tna 

Oommoits  from,  a  number  of  holders 
of  special  permitB  and  existing  exemp- 
ti(ms  and  from  others  alio  are  potential 
future  applicants  for  exenmtions  con¬ 
tested  the  proposed  provision  which 
would  have  required  all  applications 
(except  those  seeking  priority  treatment 
on  the  basis  of  an  existtng  emergency) 
and  all  applications  for  renewals  to  be 
submitted  at  least  120  days  before  tte 
requested  effective  date  or  expiration 
date.  Those  comments  suggested  short¬ 
ening  the  period.to  45,  60,  75.  80;  or  90 
days.  In  a  rdated  comment  it  was  rec¬ 
ommended  that  should  the  Bureau  adopt 
the  mandatory  120-day  advance  <iMng 
date,  it  should  also  allow  for 'priority 
processing  of  an  iqiplication  which  may 
not  qualify  as  an  emergency  but  for 
which  there  are  compelling  reasons  for 
expedited  handling  after  the  public  com¬ 
ment  iieriod  has  closed. 

As  discussed  dsewhne  in  this  pream¬ 
ble.  a  new  section  has  been  added  govern¬ 
ing  all  emergency  exemptlcnis.  Also,  as 
discussed  dsewhere,  the  mandatory  lead 
time  of  120  days  for  renewal  appUcations- 
has  been  reduced  to  60  days.  With  respect 
to  original  applications,  the  Bureau  feels 
that,  as  a  general  proposition.'  it  must 
have  the  120-day  period  available  to  con¬ 
duct  the  statutw^  required  public  pro¬ 
ceedings  and  to  evaluate  the  apidlcati^ 
its  safety  analysis  and  the  piAlic  com¬ 
ments  thereon.  This  is  not  to  say  that 
the  Bureau  is  going  to  consume  the  fun 
120  days  in  the  processing  of  each  aimli- 
catlon.  Each  will  be  processed  as  expe- 
dltloualy  as  practicable. 

In  vl^  of  these  comments  and  con¬ 
siderations,  f  107.103(b)  (10)  and  (c) 
pertaining  to  non-emergency,  original 
applications  have  been  changed  so  as  to 
provide  the  f<dk>wlng.  The  i»ovlsi(xx 
dealing  with  the  120-day  advance  AWng 
data  has  been  modified  from  mandat(wy 
to  advlsOTy  by  changing  the  word  **must” 

,  to  “should”.  A  provision  has  been  added 
stating  that  applications  are  processed  in 
the  order  received  unless  the  Director, 
OHMO.  Is  persuaded  by  information  the 
iqmllcant  may  siAmit  in  his  appUcatlcm 
that  priority  processing  is  called  for  after 
the  public  proceeding  on  the  appUcation 
is  completed. 

Several  comments  asserted  that  the 
pnxKMed  mrovlsion  stating  that  the  ad¬ 
ministrative  review  of  asg>llcations  for 
compteteness  and  confmmity  would  be 
made  within  30  days  after  its  receipt 
should  be  changed  by  reducing  .that 


period  or  making  it  run  cmicurrently 
with  the  public  comm«it  period. 

As  discussed  elsewhere,  the  period  has 
been  reduced  to  15  days  for  renewal  ap- 
plicatkms.  With  respect  to  original  appli¬ 
cations,  as  in  the  case  of  the  total  120- 
day  processing  period,  the  Bureau  feds 
that  this  30-day  period  must  be  avaUaUe 
when  the  volume,  of  new  appUcattons, 
complexly  of  partioular  supplications  and 
similar  admlnistrattve  osmsideratlons  so 
require.  Although  the  Bureau  is  adopt¬ 
ing  the  30-day  figure  as  proposed,  it 
should  be  noted  that  1 107.107  does  not 
state  that  the  Bureau  is  gcdng  to  tudd 
eadi  application  for  30  days  befwe  pub¬ 
lishing  the  required  Federal  R^^ister- 
notice.  That  notice  will  be  filed  with  the 
Federal  Register  for  publication  as 
quickly  as  the  Bureau  is  satlsfled  that  an 
aipdioatlmi  is  cmnplete  and  in  conform¬ 
ity  with  the  requirements  i  107.103(b) . 
It  is  anticipated  that,  genen^,  such  fil¬ 
ings  will  be  made  well  before  the  thir¬ 
tieth  day.  What  1 107.107  does  inform  the 
apidlcant  is  that  if  his  aq>pllcati(m  is  not 
returned  within  30  days,  he  can  assume 
that  it  has  been  found  comidete  and  in 
(xmfonaity  with  1 107.103(b)  and  that 
the  pUbUc  comment  process  has  beoi 
initiated. 

Rdvxwals 

A  number  of  comments  focused  on 
those  ps^  <d  the  proposal  which  would 
have  required  lUppMoatlmis  tor  renewals 
to  be  submitted  and  processed  in  the 
identical  manner  as  applications  for 
initial  issuance.  There  were  three  majw 
points  made  by  commentors  in  this  re¬ 
gard.  First,  they  asserted  that  an  «updi- 
cant  for  roiewal  should  not  be  required 
to  resulxnlt  what  is  frequently  extensive 
technical  data  which  the  Bureau  already 
has  on  file.  Second,  they  expressed  the 
opinlim  tiiat  since  that  data  had  already 
been  through  the  Bureau’s  evaltmtion 
and  iqpproval  process,  it  should  not  re¬ 
quire  the  Bureau  120  days  to  review  it 
(m  raiewal.  And  third,  they  pointed  out 
that  holders  of  exemptions  (and  other 
existing  forms  of  administrative  rdief 
ffom  the  haaardous  materials  regula- 
tfams)  which  will  expire  between  the  pro¬ 
posed  effective  date  (October  16,  1975) 
and  120  days  thereafter  may  be  tech¬ 
nically  pre^ded  from  the  (vportunlty 
to  obtain  a  renewal  without  a  lapse  be¬ 
cause,  under  existing  procedures,  they 
would  not  have  apidied  120  days  in  ad¬ 
vance  (ff  the  expiration  date. 

Modifications  have  been  made  in  re¬ 
sponse  to  each  of  these  three  lines 
comments.  The  principal  diange  has 
been  to  provide  a  separate  section  gov¬ 
erning  the  filing  of  applications  for  re¬ 
newal  (i  107.105)  and  limiting  the  ap¬ 
plicability  of  the  proposed  section  on 
applications  to  applications  for  Initial 
issuance  (|  107.103) .  The  Hasardous  Ma¬ 
terials  Transportation  Act  requires  that 
“[eladti  person  applying  for  *  *  *  an 
exemption  or  renewal  shall,  upon  appli¬ 
cation,  provide  a  safety  ansjysis  *  *  *  to 
Justify  the  grant  of  such  exemption,” 
The  Bureau  agrees  that  no  useful  pur¬ 
pose  will  be  served  by  refiling  of  data 


which  is  already  part  of  the  piddle  rec¬ 
ord  and  believes  that  the  statutory  ob¬ 
jective  can  best  be  served  in  the  case  of 
rmewal  applications  by  requiring  the 
applicant  to  review  his.  earlier  submis¬ 
sions  and  certify  their  continued  accu¬ 
racy  and  aix>licability  and  update  that 
data  as  necessary,In  aU  cases,  a  renewal 
application  &ould  be  accompuiied  by  a 
report  on  the  aivllcant’s  activities  cov¬ 
ered  by  the  exanptkm  sinceits  issuance; 
including  all  accidents  or  incidents  re- 
lathig  to  those  activities.  New  I  lOT.lOf 
(a)  so  provides.  The  Bureau  also  agrees 
that  review  oi  renewal  lundlcations 
should  not  be  as  time-conwiming  as  eval- 
uatUm  of  initial  applications  even  thoutfi 
public  notice  and  comment  proceedings 
are  required  in  both  cases.  Accordingly, 
new  1 107.105(b)  providesi  in  advisory 
rather  than  mandatory  terms,  that  im¬ 
plications  for  renewals  should  be  sub¬ 
mitted  at  least  60  days  before  the  expira¬ 
tion  date  of  the  exemptiim. 

In  conjunction  with  this  shortening  of 
the  renewal  processing  period  from  120 
to  60  days,  the  administrative  review 
period  provided  for  in  1 107.107 
been  shortened  from  30  to  15  days  and 
a  new  f  107.105(c)  has  been  added  to  ex¬ 
pressly  provide  for  the  continuation  of 
an  exemption  in  the  unlikely  event  that 
processing  of  a  timely  filed  renewal  im- 
plication  is  not  completed  before  the 
scheduled  expiration  date.  These  changes 
do  not,  of  course,,  preclude  earlier  sub¬ 
missions.  M(»eover,  renewal  applications 
containing  requests  for  amendments  will 
be  processed  in  the  same  manner  as  orig¬ 
inal  applications  and  therefore  dmuld  be 
suixnitted  accordingly. 

So  that  applicants  for  renewals  iriio 
file  during  the  first  60  days  after  the 
effective  date’Of  these  procedures  will' 
not  be  prejudiced  by  the  new  require¬ 
ments  governing  the  contents  of  renewal 
applications.  ( 107.105(d)  has  been  added 
to  provide  that  renewal  imPUcations  re¬ 
ceived  during  that  period  will  be  proc¬ 
essed  if  they  meet  the  content  require¬ 
ments  under  the  Departmmt’s  proced¬ 
ures  in  effect  Inynediatdy  prior  to  the 
effective  date  of  these  new  procedures. 
The  processing  of  such  aivUcations  wOl. 
of  course,  include  the  public  notice  and 
oimortunity  for  public  comment  st^  de¬ 
scribed  in  1 107.109(a) . 

Piocxsamo  (w  Emssoinct  Appuesnom 

The  vast  majority  of  those  who  com¬ 
mented  on  the  emtfgency  exemption 
portUm  of  the  propel  regulation  were 
concerned  with  its  application  to  air 
commerce.  The  comments  of  shippers 
and  carriers  alike  moke  with  favor  about 
the  timely  and  efficient  treatment  they 
had  received  under  14  CFR  103.5  iriien 
faced  with  a  messing  need  fm  relief  from 
the  regulations.  While  the  Bureau  agrees 
that  there  are  many  wsU-tested  and 
worthwhile  features  to  the  14  CFR  103.5 
procedures,  some  of  which  are  be^ 
adopted  in  these  regulations,  it  must  be 
recognised  that  14  CFR  103.5  allowed 
two  bases  foradmlnlstrative  rdlef  frixn 
the  hasardous  materials  regulations  ap¬ 
plicable  to  air  commerce.  One  basis  was 
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‘emergency”  which  was  an  overall  con-  (i.e.,  risk  to  life  or  property  or  the  chance  Several  comments  concerned  the  man- 
;ept  is  transferable  to  these  regulations  of  serious  economic  loss) .  At  the  other  ner  in  which  the  emergency  determina- 
^or  implementing  §  107  of  the  Hazardous  extreme  was  an  assertion  that  an  emer-  tion  authority  should  be  exercised  under 
\faterials  Transportation  Act.  The  other  gmcy  exists  only  if  there  is  “an  immi-  the  proposed  criteria.  Althouidi  it  does 
basis  was  the  impracticability  of  other  nent  risk  of  a  substantial  injury  to  hu-  not  consider  it  necessary  or  apmppriate 
forms  of  transportation.  Regardless  of  man  health,  welfare  or  life  itself  which  for  inclusion  in  the  regulations,  the  Bu- 
the  logic  and  soundness  of  this  second  is  not  outweighed  by  the  public’s  statu-  reau  finds  considerable  merit  in  one  corn- 
basis,  it  is  not  by  itself  recognized  by  tory  right  to  know  of  and  participate  in  mentor’s  admonition  that  “the  finding 
§  107  of  the  Act  as  a  legitimate  basis  for  the  pending  exemption  proceeding.”  The  that  ^  emergency  exists  must  result 
the  Bureau  declaring  that  an  emergency  author  of  the  latter  comment  would  fur-  from  a  balancing  of  all  of  the  rdevant 
exists.  The  necessity  to  eliminate  this  ther  restrict  his  narrow  concept  of  emer-  information  available  to  the  Depart- 
second  basis  for  emergency  exemptions  gency  by  providing  that  “no  relief  should  ment.”  Ihe  Bureau  intends  to  do 
has  earned  great  concern  by  interests  in  be  available  where  it  appears  that  the  cls^  this  in  making  emergency  deter- 
Alaska  which  has  traditionally  accounted  applicant  himself  has  induced  or  pro-  minations,  particiilarly  those  which  will 
for  more  than  75%  of  all  reUef  granted  voked  the  alleged  emergency  by  unneces-  be  made  under  the  “serious  economic 
under  14CPR  103.5.  sarily  delasing  his  filing.”  To  deny  an  loss”  criteria  of  {  107.115(b).  While  the 

After  reviewing  the  case-by-case  his-  applicant  l^e  means  to  abate  a  danger  Bureau  fully  anticipates  that  its  emer- 
tory  of  actions  taken  under  14  CFR  103.5,  to  his  own  “health,  welfare  or  life”  is  an  gency  determinations  imder  the  “seri- 
the  Bureau,  on  September  26,  1975,  ini-  unreasonable  penalty  to  impose  for  late  ous  econcxnic  loss”  criteria  will  nearly 
tiated  rule  making  (40  FR  45197,  ^to-  filing  of  an  application.  Such  a  penalty  always  be  limited  to  situations  in  which 
ber  1,  1975)  based  on  dememstrated  fa-  is  \m(x>nscionable  when,  as  in  most  such  the  hazardous  material  concerned  needs 
vorable  safety  experiaice  thereunder.  It  cases,  the  danger  is  to  the  health,  wel-  to  be  delivered  dsewhere  to  prevent  seri- 
is  expected  that  such  regulations  will  fare  or  life  of  innocent  third  parties  ous  economic  loss.  It  recognizes  also  the 
eliminate  the  need  for  several  classes  of  rather  than  that  of  a  dilatory  applicant,  possibility  of  that  infrequent  instance 
reoccurring  emergency  exonptions  for  In  between  these  extremes  were  sug-  when  a  manifest  injustice  or  absurdity 
Alaska  and  other  remote  areas  where  a  gestions  that  express  recognition  should  could  result  if  the  criteria  is  literally 
cargo-only  aircraft  is  the  only  practi-  be  given  to  cost/benefit  considerations  limited  to  needed  ddiveries. 
cable  means  of  transportation.  To  allow  and  seasonal  movement  of  products  such  Various  elements  of  the  Department 
for  finalization  of  this  related  proposed  as  agrlcultiual  chemicals,  and  that  lack  of  Defense  (DOD)  expressed  the  view 
rule  making,  the  Bureau  is  adopting  cer-  of  other  forms  of  transportation  should  that  certain  of  their  shipments  of  haz- 
tain  transition  procedures  set  forth  in  be  considered  to  be  an  emergency  author-  ardous  materials  which  require  exonp- 
§  107.125  which  will  enable  it  to  respond  izhig  the  use  of  aircraft  along  the  lines  tions  when  transported  by  commercial 
to  the  special  situation  in  Alaska.  To  en-  of  present  14  CFR  103.5.  A  few  commen-  carriers  shoul(i  be  entitled  to  emergency 
sure  that  the  needs  of  the  citizens  of  tors  stated  that  there  was  a  need  for  the  exemptions  in  the  Interest  of  national 
Alaska  are  properly  served  during  the  criteria  to  be  more  specific,  particularly  defense.  Two  U.S.  Army  commentors  rec- 
transition  period  which  the  Bureau  ex-  with  regard  to  the  term  “serious  eco-  ommended  that  such  ^ergency  exemp- 
pects  to  be  completed  by  January  16,  nomic  loss”.  One  such  commentor  sought  tions  should  be  granted  for  “shiiunmts 
1976,  the  FAA  and  the  Bmreau  have  ar-  specificity  as  to  whose  economic  loss  to  be  made  by  or  for  the  DOD  in  supp(»t 
ranged  for  all  essential  exemption  activl-  (e.p.,  shli^er,  carrier,  consignee,  general  of  the  national  defense  program, 
ties  and  decisions  to  be  made  in  Alaska,  public)  is  to  be  considered  vmder  the  certified  by  the  DOD  as  essential  and 
For  example,  the  “ofllcial  designated  by  criteria.  Another  commentor  asserted  critical.”  'Ihe  Naval  Sea  Systesms  Ccun- 
the  Director,  OHMO,”  to  perform  certain  that  the  criteria  were  not  sufBciently  mand  requested  a  “grandfather  clause 
Bureau  functions  under  S  107.125  will  be  specific  to  inform  him  as  to  how  he  could  for  DOD  Special  Permits  in  order  that 
stationed  in  the  FAA  Regional  Office  in  frame  an  application  guaranteed  to  the  transportation  of  DOD  weapons  ssrs- 
Anchorage.  qualify  it  for  emergency  treatment.  An-  tems/components  will  not  be  disturbed.” 

The  Bureau  feels  that  these  st^,  other  c(nnmentor  complained  that  an  The  Biireau  does  not  find  autheuity  in 
when  fully  completed,  together  with  the  emergency  had  not  been  “totally  de-  law  which  would  authorize  it  to  adopt 
modifications  made  in  these  regulations,  fined”.  any  of  the  DOD  proposals  for  grand- 

will  result  in  an  accommodation  of  the  One  commentor  stated  that  there  ap-  father  clauses  or  DOD  certifications.  The 
well-articulated  needs  of  persons  in  pearedtobenoreasonfortheparenthet-  responsibility  vested  in  the  Secretary  of 
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nile  making  based  on  their  satisfactory 
safety  experience  under  the  exemption 
they  now  hold  may  well  be  a  more  satis¬ 
factory  way  for  the  Air  Force  to  proceed. 
Other  elements  of  DOD  may  alro  find  a 
well-reasoned  petition  for  rule  making 
preferable  to  repeated  applications  for 
exemptions.  It  should  also  be  recognized 
that  transportation  of  hazardous  mate¬ 
rials  aboard  DOD’s  own  vessels,  v^cles 
and  aircraft  does  not  require  either  rule 
making  or  exemptions  since  such  opera¬ 
tions  are  not  con^dered  to  be  in  com¬ 
merce. 

After  considering  the  various  points 
advanced  by  the  commentors  on  the  cri¬ 
teria  for  determining  whether  an  emer¬ 
gency  exists,  the  Bureau  finds  itself  in 
concurrence  with  the  commentor  who 
took  the  position  that: 

The  regulatlone  Implementing  the  eiemp* 
tlon  power  should  •  *  *  refrsm  from  spe- 
cllle  definition  of  an  ‘’emergency**,  for  the 
very  nature  of  emergencies  Is  their  unfore¬ 
seen  timing  and  character.  The  need  for  ez_ 
pedlted  treatment  as  an  emergency  matter  li 
best  left  to  the  Judgment  and  discretion  of 
the  Materials  Transportation  Bureau  and  Its 
staff,  to  determine  on  a  case-by-case  basis  as 
each  situation  arises.  Attempts  at  dSllnltlon 
of  an  Indefinable  concept  wUl  only  serve  to 
frustrate  the  equitable  exercise  of  this  power, 
by  boxing  It  Into  criteria  ^bat  faU  to  accom¬ 
modate  every  situation  that  will  be  encoun¬ 
tered. 

Appxals 

Several  comments  noted  the  lack  of  a 
specific  appeal  procedure  for  those  appli¬ 
cants  whose  applications  may  be  denied. 
One  of  the  commentors  went  on  to  sug¬ 
gest  that  perhaps  the  reconsideration 
procedures  in  Part  102  pertaining  to  rule 
making  should  be  available  for  appealing 
exemption  denials.  The  other  commen¬ 
tors  recommended  the  addition  of  spe¬ 
cific  appeal  procedures  to  this  body  of 
exemption  regulations.  The  Bureau  be¬ 
lieves  this  latter  approach  to  be  prefer¬ 
able  and  therefore  has  added  a  new 
S  107.121  expressly  providing  for  the  ap¬ 
peal  of  various  actions  taken  under  these 
exemption  regulations  to  the  Director  oS 
the  Materials  Transportation  Bureau 
whose  decisions. will  be  administratively 
final.' 

COMrUBMTUL  InrOBMATIOK 

A  few  cfxnmentors  criticized  the  pro¬ 
posed  regulations  tar  not  being  specific 
as  to  the  disposition  of  documents  for 
which  requested  confidential  treatments 
is  dented  by  the  Bureau.  Several  of  those 
commentors  expressed  the  view  that  an 
aivUeant  faced  with  an  adverse  deter¬ 
mination  on  his  request  for  conflden- 
tialltgr  should  have  the  ixpOaa  df  with¬ 
drawing  his  application.  7[he  Bureau 
agrees  with  bo^  at  these  views  There¬ 
fore.  it  has  estahUshed  mors  eompre- 
henstve  procedures  governing  requests 
for  confidential  treatment.  These  pro- 
oedures  in  new  1 107.1  will  apqpiy.to-ail 
documents  submitted  'wltit  revest  to 
hazardous  materials  not  Just  appUca-*- 
tions  fw  exemptions  They  provide  for 
notice  to  an  ai^cant  when  his  request 
for  confidentiality  is  denied  an  op¬ 
portunity  for  him  to  respond  or  with¬ 
draw  his  application  before  the  Bureau 


discloses  the  information.  Section  107.117 
concerning  withdrawal  of  a  pending  ap- 
plicaticm  has  been  modified  to  expressly 
allow  an  applicant  to  recover  the  con¬ 
tested  documents  if  he  withdraws  his  ap¬ 
plication  before  it  is  finally  determined. 
These  changes  do  not  go  so  far  as  to  al¬ 
low  the  return  of  su(^  docmnents"after 
an  application  has  been  finally  denied  as 
was  suggested  by  one  commentor.  The 
Bureau  is  not  prepared  to  authorize 
withdrawal  of  documents  once  they  have 
served  as  a  basis  for  a  complete  offi¬ 
cial  action  on  an  application  for  exemp¬ 
tion,  be  it  an  approval  or  a  denial. 

Also,  in  response  to  comments,  the 
Bureau  has  modified  S  107.123(b),  per¬ 
taining  to  what  the  Bureau  makes  avail¬ 
able  for  public  inspection,  by  deleting  the 
misleading  reference  to  materials  *‘not 
relevant  to  the  petition*'  and  by  adding 
a  citation  to  the  Department  of  Trans¬ 
portation’s  Freedom  of  Information  Act 
regulations. 

Partxbs  to  Exkmptions 

A  large  number  of  comments  made  the 
point  that  a  procedure  should  be  estab- 
li^ed  for  extending  the  terms  of  an  ex¬ 
emption  granted  to  one  person  to  other 
persons  in  like  circumstances  without  re¬ 
quiring  a  complete  duplication  of  the 
various  steps  and  evaluations  performed 
with  regard  to  the  (Mriglnal  application. 
The  arguments  in  support  of  this  view 
are  in  many  rejects  similar  to  those 
which  Justified  simplification  of  the  re¬ 
newal  process. 

The  procedures  suggested  by  the  com¬ 
mentors  were  for  the  most  part  analo¬ 
gous  to  the  “registration”  concept  that 
has  been  employed  for  the  past  few  years 
by  the  Hazardous  Materials  Regulations 
Board  under  its  special  permit  program. 
Under  that  program,  once  the  efficacy  of 
a  proposal  susceptible  of  being  performed 
by  persons  in  addition  to  the  applicant 
was  established  and  a  vecial  permit 
(i.e..  exonption)  Issued,  the  Board  would 
allow  other  persons  to  “register”  (i.e., 
become  a  co-holder)  imder  that  special 
permit. 

The  Bureau  agrees  that  provision 
should  be  made  for  a  similar  process 
imder  these  new  exemption  procedures. 
However,  rather  than  mer^  codify¬ 
ing  the  earlier  procedures,  the  Bureau 
has  decided  to  Incorporate '  certain 
modifications  to  briny  them  In  Urty 
with  the  intent. and  purpose  at  the 
Hazardous  Matorials  Transportation  Act 
and  In  particular  1 107  thereof.  Since 
S 106  of  the  Act  uses  the  term  “registra¬ 
tion”  to  deserlbe  an  entirely  dlffownt 
concept,  the  term  “party  to  an  exemp¬ 
tion”  has  been  adopted.  New  1 107.111 
sets  forth  tha  requirements  for  vplylng 
for  status  as  a  party  to  an  exemption  and 
deserlhes  the  Burmis  proeesstng  there¬ 
of.  By  flUni  an  application  to  become  a 
party  to  an  exemption,  the  applicant 
constructively '  adopts  as  his'  own'  the 
teehnfoal  and  safety  Information  sub¬ 
mitted  by  the  applicant  for  the  ex¬ 
emption  and  if  he  Is  granted  status  as  a 
party  to  the  exemption  he  Is  bound  by 
the  limitations  and  conditions  that  apply- 
to  the  Initial  holder  of  the  exemption  and 


will  be  identified  sepeurately  as  a  holder 
on  the  exemptiim  documents  Issued  to 
him. 

National  Tbansportation  Sartt  Board 
ComaifTs 

On  Svtember  12, 1975,  the  closing  day 
for  comments  on  the  proposed  exemption 
regulations,  the  Chairman  at  the  Nation- 
al  Transpertation  Safety  Board  (NT6B) 
filed  as  comments  to  the  docket  an  ad¬ 
vance  copy  of  two  formal  NTSB  reoom- 
mendatkms  siffisequmtly  ddivered  to  the 
Secretary  of  Transpmiation  on  Svtem- 

ber  25,  1975.  _ 

Both  of  the  NTSB’s  reomnmendations 
stem  from  its  conclusion  that  ‘*the  pro¬ 
posed  exemption  procedures  do  not  ful¬ 
fill  the  intent  of  Section  107  of  the  Haz¬ 
ardous  Materials  Transportatimi  Act, 
whi<di  calls  tar  *a  safety  analysis  as  inw- 
scribed  by  the  Secreti^  to  justify  the 
grant  such  exonption.’ "  ’The  NTSB 
does  not  believe  that  the  information  re¬ 
quired  by  prvosed  i  107ii(b)  (4)-(7) 
and  (9)  [|  107.103(b)  (4)-(7)  and  (9)  In 
these  final  regulations]  will  result  in  a 
clear  presentsitimi  of  specific  safety  cem- 
cems  and  does  not  constitute  a  safety 
analysis.  In  its  view  each  iq>plioant  should 
be  required  to  “prepare  a  formal  safety 
analysis  statement  which  would— 

“(1)  Idvtlfy  the  ways  persons  could 
be  injured  with  respect  to  the  quantity 
and  form  of  the  materials  to  be  trans¬ 
ported, 

“(2)  Identify  the  specific  risks  for 
which  the  applicant  considers  it  neces¬ 
sary  to  establish  safety  cimtrol  measures, 
based  on  S  107(9)  (i)  and  (ii)  of  the 
proposed  exemption  procedures  [f  107.- 
103(b)  (9)  (i)  and  (U)  of  these  final  reg¬ 
ulation],  and 

“(3)  Describe  measures  which  would 
eliminate  these  risks.”  In  additiim  to  as¬ 
suring  that  such  formal  statements  would 
cause  applicants  to  focus  on  safety  prob¬ 
lems,  the  NTSB  believes  that  the  mass  of 
data  that  would  be  derived  could  be  used 
as  base  data  in  future  risk  analyses. 

Having  expressed  these  views,  the 
NTSB  proceeded  to  recommend  to  the 
Secretaiy  of  TTansportatkm  that  he 
“(1)  Prescribe  the  content  and  form 
for  a  safety  analysis  statement  to  ac¬ 
company  iqvlications  for  exonptions  to 
the  Materials  Tranvortation  Bureau’s 
regulations.  (Recommendation  HM>76- 
1)  (Class D. 

”(2)  Revise  i«oposed  46  cm  1074i(bX 
(9)  to  requlrt  submission  of  a  asiety 
analysis  statement,  in  the  form  pre¬ 
scribed  by  the  Secretary  of  TYanvorta- 
tion,  to  suppmrt  the  apfdicaat’s  belief  tliat 
bis  proposed  exemption  will  aebteve  the 
level  of  safety  spedtfled  in  46  CFR  107  J 
(b)(6)  (i)  and  (il). 

HM-7»-d)  (GSaasD.” 

The  provistans  of  tiie  Bnreao*s  proii 
posed  pfoeeduree  cited  by  the  NTSB  re¬ 
quire  an  aiH)licant  to  prepare  (1)  a  de*- 
tailed  technical  description  of  hie  pro¬ 
posal,  (2)  a  quantitative  and  qualitative 
chemical  analyalB  at  the  material  oon- 
cemed,  (3)  an  analysis  of  an  rdated 
shipping  experience  and  accident  experi¬ 
ence.  (4)  a  statonent  of  the  special 
transportation  controis  needed  for  the 
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mode  of  transportation  proposed  to  com¬ 
pensate  for  any  increased  risks  that 
would  be  encountered  should  the  exemp¬ 
tion  be  granted,  (5)  a  schedule  of  events 
under  the  proposal,  and  (6)  a  statement 
setting  forth  the  applicant’s  analysis  of 
why  he  believes  his  proposal  will  achieve 
a  level  of  safety  at  least  equivalent  to 
that  provided  by  the  regulations  or,  if 
there  is  no  regulatory  standard,  will  ade¬ 
quately  protect  against  risks  to  life  and 
property  which  are  inherent  in  the  trans¬ 
portation  of  hazardous  materials.  These 
were  the  items  of  information  and  the 
analyses  that  the  Bmeau  considered  nec¬ 
essary  for  it  to  properly  evaluate  a  pro¬ 
posal.  Notwithstanding  the  constructioh 
assigned  to  the  term  “safety  analysis” 
and  the  intent  imputed  to  S  107  of  the 
Hazardous  Materials  Transportation  Act 
by  the  NTSB,  the  Bureau  is  of  the  firm 
belief  that  the  information  gatherhag 
and  analytical  requirements  which  it 
proposed  with  respect  to  applications  for 
exemptions  fulfills  the  “intent”  of  1 107 
and  will  provide  the  Bureau  with  the  in¬ 
formation  it  needs  to  evaluate  the  pro¬ 
posals  and  establish  the  proper  regula¬ 
tory  safeguards  in  those  cases  in  vhich 
an  exemption  is  granted. 

In  finalizing  these  regulations,  the 
Bureau  has  modified  itrais  (7)  and  (9) 
in  the  list  of  required  application  con¬ 
tents  in  light  of  the  NTSB  comments. 
Item  (7)  has  been  amended  to  require 
an  applicant  to  identify  increased  risks 
likely  to  result  if  an  exemption  is  granted 
and  specify  the  safety  control  measures 
necessary  to  compensate  for  them.  Item 
(9),  which  requires  a  statement  from 
the  applicant  as  to  why  he  believes  his 
proposal  will  achieve  the  required  statu¬ 
tory  level  of  safety,  has  been  amended 
to  require  that  statement  to  cover  the 
safety  control  measures  proposed  by  the 
applicant.  These  changes,  as  the  NTSB 
suggested,  should  help  assure  that  ap¬ 
plications  focus  on  the  safety  problems 
which  need  to  be  considered. 

The  Bureau,  however,  cannot  fully 
agree  with  the  NTSB  that  each  £q>pli- 
cant  should  be  required  to  “identify  the 
ways  persons  could  be  inured  with  re¬ 
spect  to  the  quantity  and  form  of  the 
materials  to  be  transpmied."  The  NTSB 
approach  apidled  literally  would  nM»an 
that  a  recent  aimlicant  seddng  Bureau 
approval  for  a  different  (and  what  may 
well  be  a  better)  technique  for  applying 
glue  in  the  fabrication  of  several  differ¬ 
ent  styles  of  hazardous  material  speci¬ 
fication  fiberboard  boxes  would  have 
beMi  confronted  with  an  overwhdming 
task.  One  style  of  the  fiberbocnd  boxes 
alone  is  used  to  carry  himdieds  (rf  differ¬ 
ent  hazardous  materials.  Under  the 
NTSB  proposal,  the  aimlicant  would  have 
been  required  to  Identify  the  ways  per¬ 
sons  could  be  injured  with  respect  to 
each  of  those  hundreds  of  hazardous  ma¬ 
terials.  While  it  is  undoubtedly  true  that 
“the  data  derived  from  this  procedure 
could  be  used  as  base  data  in  future  risk 
analsrsls”,  it  is  more  likely  that  the  ap¬ 
plicant  would  have  abandoned  the  ef¬ 
fort.  It  is  the  Bureau’s  view  that  the  risks 
to  be  identified  and  addressed  by  the 
apidicant,  by  those  who  choose  to  emn- 


ment  on  the  application,  and  by  the  Bu¬ 
reau  staff,  are  those  risks  that  would 
arise  as  a  direct  result  of  granting  the 
exemption.  In  rejecting  this  part  of  the 
NTSB’s  suggested  changes,  the  Bureau 
does  not-  mean  to  give  the  impression 
that  it  &ads  the  suggestion  totally  with¬ 
out  merit  In  particular  cases,  the  Bu¬ 
reau  foresees  requiring  an  applicant  to 
supply  the  full  range  of  information 
which  the  NTSB  would  require  for  all 
cases.  The  obtaining  of  such  information 
on  a  case-by-case  basis  is  clearly  pro¬ 
vided  for  in  8  107.109(b)  [proposed 
8  197.11  (b)  ],  which  may  have  been  over¬ 
looked  in  the  formulation  of  the  NTSB’s 
c(»nments.  , 

Recommendation  HM-7&-1  calls- for  “a 
safety  analysis  statement  to  accompany 
ai^lications  for  exanptions  to  the  Ma¬ 
terials  Transportation  Bureau’s  regula- 
-tions.”  In  addition  to  regulations  per¬ 
taining  to  hazardous  materials,  the  Bu¬ 
reau  also  prescribes  and  administers  reg¬ 
ulations  under  the  Natural  Gas  Pipeline 
Safety  Act  of  1968.  Although  it  would 
appear  that  the  NTSB  intended  to  in¬ 
clude  those  regulations  within  the  cov¬ 
erage  of  Recommendation  HM-75-1,  ex¬ 
emptions  from  those  regulations  are  be- 
yemd  the  scope  of  this  rule  making  and 
are  governed  by  a  different  statutory 
standard. 

Except  as  stated  above,  the  Bureau  is 
satisfied  that  the  proposed  regulations, 
modified  as  descri]^  in  this  preamble, 
reflect  and  accommodate  the  NTSB’s 
Recommendations  HM-75-1  and  HM- 
75-2.  The  Bureau  also  believes  that 
through  the  puUlc  notice  and  comment 
procedures  being  establiriied,  the  NTSB 
will  be  afforded  new  opportunities  to  ap¬ 
ply  its  insight  and  expertise  to  the  mat¬ 
ter  of  the  transportation  of  hazardous 
materials  in  commerce. 

Othkb  Mattxbs 

Two  comments  addressed  the  proposed 
requirem^t  that  applications  state  the 
composition  and  percentage  of  each 
chemical  which  is  the  subject  of  an  ex¬ 
emption  application.  Both  commentors 
felt  that  information  on  traces  or  insig¬ 
nificant  amounts  need  not  be  included 
in  an  application,  (^e  commentor  would 
set  the  Boor  at  5%  The  Bureau  under¬ 
stands  and  aivreciates  the  commentor's 
point.  While  it  is  prepared  to  follow  a 
general  iHuctice  of  accepting  implications 
which  provide  the  specified  information 
with  respect  to  all  components  which 
make  up  1%  or  more  of  a  mixture  or 
solution,  the  Bureau  believes  that  mak¬ 
ing  this  practice  a  fixed  rule  may,  on 
occasion,  induce  an  ai^cant  to  omit 
essential  information. 

Section  107.109(c)  has  been  modified 
to  accommodate  suggestions  that  an  ap¬ 
plicant  whose  application  is  denied 
should  be  given  the  reasons  for  the 
denial. 

Comments  on  the  proposed  termlna- 
tiem  and  suspension  provisions  asserted 
that  an  exemption  should  not  be  subject 
to  suspension  for  faUure  of  the  holder  to 
adhere  to  its  terms  unless  those  terms 
are  “repeatedly  violated”.  The  Bureau 
believes  that  such  a  change  would  effec¬ 


tively  negate  any  therapeutic  effect  that 
is  otherwise  likely  to  result  from  the 
establishment  of  this  sanction.  A  re¬ 
lated  suggestion  stated  that  an  immedi¬ 
ate  amendment  rather  than  suspraision 
is  the  appropriate  administrative  action 
to  be  taken  when  new  information  shows 
that  an  exemption  does  not  adequately 
protect  against  risks  to  life  and  property. 
The  Bureau  believes  that  this  might  be 
so  in  some  cases.  In  others,  a  suspension 
pending  actual  determination  of  an  ap¬ 
propriate  amendment  may  be  necessary. 
It  was  to  provide  for  this  flexibility  that 
the  proposed  suspension  provision  in 
question  was  cast  in  discretionary  terms. 
The  Bureau  sees  no  reason  to  change  it. 

One  commentor  questioned  the  legal¬ 
ity  of  giving  packaging  manufacturers, 
reconditioners,  and  other  similarly 
situated  persons  the  right  to  apply  for 
exemptions  \mder  the  proposed  regula¬ 
tions.  The  commentor  stated  that 
through  legislative  oversight  such  per¬ 
sons  were  not  expressly  mentioned  in 
8  107  of  the  Hazardous  Materials  Trans¬ 
portation  Act  as  being  potential  appli¬ 
cants  for  exemptions.  The  commentor 
also  corrector  pointed  out  that  a  bill  (S. 
2024,  94th  Confl)  on  this  subject  has 
been  Introduced  in  the  Senate.  That  bill 
had  its  origins  in  the  Bureau  which  is  of 
the  view  that  its  enactment  would 
merely  clarify  the  matter  and  that  leg¬ 
islative  validation  of  the  questioned  class 
of  potential  iippllcants  is  not  reiiuired. 
A  person’s  right  to  petition  an  agency  for 
relief  from  a  regulation  of  that  agency 
which  directly  affects  that  person  is  so 
well  established  as  to  be  beyond  question. 

Several  editorial  adjustments  have 
been  made  in  response  to  comments  and 
to  be  consistent  with  the  changes  dis¬ 
cussed  elsewhere  in  this  preamble. 

ErracTiVE  Dati 

Since  these  amendments  establldiing 
new  exemption  procedures  and  making 
related  changes  to  existing  regulations 
are  procedural  rather  than  substantive 
and  because  of  the  need  for  immediate 
pidilic  guidance  with  req)ect  to  the  new 
exemption  procedures,  they  are  being 
made  effective  in  less  than  30  days  after 
publication  in  the  Federal  Register.  As 
proposed  in  the  notice  of  proposed  rule 
making  issued  on  July  30.  1975  (40  FR 
32758,  August  4,  1975),  these  amend¬ 
ments  become  effective  on  October  16, 
1975. 

Related  C^hanges  to  Other  Titles 

Elsewhere  in  this  edition  of  the  Fed¬ 
eral  Register,  14  CFR  103.5  is  being  re¬ 
voked  and  46  CFR  146.02-25  Is  being 
amended  to  conform  with  the  adoption 
of  these  new  exain)tion  procedures. 

In  oonsideratlon  of  the  foregoing,  49 
C!FR  Subtitle  B,  Copter  I,  is  amended 
as  follows: 

1.  In  Subchapter  B— Hazardous  Mate¬ 
rials.  a  new  Part  107  is  established  to 
read  as  follows: 

PART  107— PROCEDURES 

Subpart  A— Oanarai  Provlalom 

Sec. 

107.1  Purpose  and  sc(^. 

107A  Definitions. 

107A  Bequest  tm  cemfidential  treatment. 
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Subpart  B— ExwnpUom 

Sec. 

107.101  Purpoea  and  scope. 

107.103  Application  for  exemption. 

107.105  Application  for  renei^. 

107.107  Administrative  review. 

107.100  Processing  of  application. 

107.111  Party  to  an  exemption. 

107.113  Application  for  and  processing  of 
emergency  exemption. 

107.116  Determination  of  existing  emer¬ 

gency. 

107.117  Withdrawal. 

107.110  Termination. 

107.131  Appeal. 

107.123  Availability  for  public  in^>ection. 
107.135  Transition  period  and  procedures 
for  certain  air  commerce  situa¬ 
tions  in  Alaska. 

Appendix  A— Ust  of  Department  of  Trans¬ 
portation  officials  through  wh<»n  applica¬ 
tions  for  exemptions  seeking  priority  treat¬ 
ment  on  the  basis  of  existing  emergencies 
may  be  Initiated  by  telephone 
Appendix  B — Standard  conditions  applic¬ 
able  to  exemptions 

Autbobitt:  18  UB.0. 831-835, 48  UB.C.  170 
(11),  40  nB.C.  1421(C),  49  UB.C.  1808,  40 
CFR1.83(e)-(h). 

Subpart  A — General  Provisions 
§  107.1  Purpose  and  scope. 

(a)  This  part  prescribes  procedures 
utilized  by  the  Materials  Transportation 
Bureau  and  the  Office  of  Hazardous  Ma¬ 
terials  Operations  in  carrying  out  their 
duties  wider  the  laws  pertaining  to  the 
transportation  of  hazardous  materials. 

(b)  This  subpart  defines  certain  terms 
and  prescribes  procedures  that  are  ap¬ 
plicable  to  each  proceeding  described  in 
this  part. 

§  107.3  Definitions. 

As  used  in  this  part — 

“OHMO”  means  the  Office  of  Hazard¬ 
ous  Materials  Operations. 

“MTB”  means  the  Materials  Trans¬ 
portation  Bureau. 

§  107.5  Request  for  confidential  treat¬ 
ment. 

(a)  If  any  person  filing  a  document 
with  the  OHMO  claims  that  some  or  all 
the  information  contained  in  the  docu¬ 
ment  is  exempt  from  the  mandatory  pub¬ 
lic  disclosure  requirements  of  the  Free¬ 
dom  of  Information  Act  (5  UB.C.  552 
(1970) ),  is  information  referred  to  in  18 
TJ.S.C.  1905  (1970),  or  is  otherwise  ex¬ 
empt  by  law  from  public  disclosure, 
and  if  that  person  requests  the  OHMO 
not  to  disclose  the  information,  that 
person  shall  file  together  with  the 
documents  a  second  copy  of  the 
docwnent  from  which  has  been  de¬ 
leted  the  information  for  which  con¬ 
fidential  treatment  is  claimed.  The 
person  shall  indicate  in  the  original  doc- 
wnent  that  it  is  confidential  or  contains 
confidential  information  and  may  file  a 
statement  specifying  the  Justification  for 
vdiich  confidential  treatmoit  is  claimed. 
If  the  person  states  that  the  information 
comes  within  the  exception  in  5  n.S.C. 
552(b)  (4)  for  trade  secrets  and  commer¬ 
cial  or  financial  information,  ttot  person 
must  include  a  statement  as  to  why  the 
information  is  privileged  or  confidential. 
If  the  person  filing  a  document  does  not 
submit  a  second  copy  of  the  document 
with  the  confident  information  de¬ 


leted,  the  OHMO  may  assume  that  there 
is  no  objection  to  public  disclosure  of  the 
docwnent  in  its  entirety. 

(b)  The  OHMO  retains  the  right  to 
make  its  own  determination  with  regard 
to  any  claim  of  confidentiality.  Notice  of 
a  decision  by  the  OHMO  to  deny  the 
claim,  in  whole  or  in  part,  and  an  oppor¬ 
tunity  to  respond  shall  be  given  to  a  per¬ 
son  claiming  confidentiality  of  informa¬ 
tion  no  less  than  five  days  prior  to  its 
public  disclosure. 

Subpart  B— Exemptions 
§  107.101  Purpose  and  scope. 

This  subpart  prescribes  procedures  by 
which  persons  who  are  subject  to  the  re¬ 
quirements  of  this  subchapter.  Subchap¬ 
ter  C  of  this  chapter,  14  CFR  Part  103, 
or  46  OFR  Part  64  or  Part  146  may  ob¬ 
tain  administrative  relief  therefrom  on 
the  basis  of  equivalent  levels  of  safety  or 
levels  of  safety  consistent  with  the  pub¬ 
lic  interest  and  the  policy  of  the  Hazard¬ 
ous  Materials  Transportation  Act. 

§  107.103  Applieatkm  for  exemption. 

(a)  Any  person  who  is  subject  to  the 
requirements  of  this  subchapter.  Sub¬ 
chapter  C  of  this  chapter,  14  CFR  Part 
103,  or  46  C7FR  Part  64  or  Part  146  may 
apply  to  the  Director,  OHMO,  for  an  ex¬ 
emption  from  those  requironents. 

(b)  Each  application  filed  imder  this 
section  for  an  exemption  must — 

(1)  Be  submitted  in  triplicate  to:  Of¬ 
fice  of  Hazardous  Materials  Operations. 
U.S.  Department  of  Transportation. 
Washington.  D.C.  20590,  Attention:  Ex¬ 
emptions  Branch; 

(2)  Set  forth  the  text  or  substance  of 
the  regulation  from  which  the  exemption 
is  sought; 

(3)  State  the  name,  address,  and  tel¬ 
ephone  number  of  the  applicant; 

(4)  Include  a  detailed  description  of 
the  proposal,  including  when  appropri¬ 
ate,  drawings,  plans,  calculations,  pro¬ 
cedures,  test  results,  previous  exemptions, 
approvals  or  permits,  a  list  of  specifica¬ 
tion  containers,  if  any,  to  be  used,  a  list 
of  modified  specification  containers,  if 
any,  to  be  used,  and  a  description  of  the 
modifications,  and  any  other  sui^rting 
information; 

(5)  State  the  chemical  name,  common 
name,  hazard  classification,  form,  quan¬ 
tity,  properties,  and  characteristics  of  the 
material  covered  by  the  proposal,  includ¬ 
ing  composition  and  percentage  (speci¬ 
fied  by  volume  or  wdght)  of  each  chem¬ 
ical,  if  a  solution  or  mixture; 

(6)  Describe  all  relevant  shipping  and 
accident  experience; 

(7)  Speedy  the  proposed  mode  of 
transportation,  identify  any  increased 
risks  that  are  like^  to  result  if  the  ex¬ 
emption  is  granted,  and  specify  the 
safety  control  measures  which  the  appli¬ 
cant  considers  necessary  or  appropriate 
to  compensate  for  those  increased  risks; 

(8)  Specify  the  proposed  duration  or 
describe  the  proposed  schedule  of  events 
for  which  the  exemption  is  sought; 

(9)  State  why  the  applicant  believes 
the  proposal  including  any  safety  con¬ 
trol  measures  specified  by  the  applicant 
will  achieve  a  level  of  safety  which — 


(1)  Is  at  least  equal  to  that  specified  in 
the  regulation  f  rmn  which  the  exonptkm 
is  sought,  or 

(ii)  If  the  regulations  do  not  oemtain 
a  specified  level  of  safety,  win  be  c<m- 
sistent  with  the  public  interest  and  wlU 
adequately  protect  against  the  risks  of 
life  and  property  which  are  Inherent  in 
the  transportation  <3i  hazardous  ma¬ 
terials  in  commerce; 

(10)  If  the  iqipllcant  seeks  to  have  the 
application  processed  on  a  iBiorlty  basis, 
set  forth  the  supporting  facts  ai^  rea¬ 
sons. 

(c)  Unless  the  Director,  OHMO,  finds 
that  there  is  good  reason  for  priority 
processing  of  an  iwplicatiwi,  each  appli¬ 
cation  is  processed  in  the  <xder  in  which 
it  is  received.  To  permit  timely  consider¬ 
ation,  an  aivlieation  should  be  sifi)mltted 
at  least  120  days  before  the  requested  ef¬ 
fective  date. 

(d)  If  the  appUcant  wishes  to  claim 
confidential  treatmoit  for  any  informa- 
tiim  contained  in  the  application,  the 
procedures  set  forth  in  i  107.5  app^. 

§  107.105  Applieatkm  for  renewal. 

(a)  Each  explication  for  the  renewal 
of  an  exemptkm  issued  under  tills  sub¬ 
part  must— 

(1)  Be  sulxnltted  in  triplicate  to:  Of¬ 
fice  of  Hazardous  Materials  Operations, 
UJS.  D^jartment  of  Transportation, 
Washingtim,  D.C.  20590,  Attenti<m;  Ex- 
emptiwis  Branch; 

(2)  Identify  the  exonptkm  for  which 
a  renewal  is  requested; 

(3)  State  the  name,  address,  and  tele¬ 
phone  number  of  the  iqxlicant; 

(4)  Include  (i)  a  certificati<m  by  the 
applicant  that  the  descriptions,  tech¬ 
nical  information  and  safety  assessment 
submitted  in  the  original  application,  or 
as  may  have  been  updated  by  any  subse¬ 
quent  application  for  renewal,  remain 
accurate  and  correct,  or  (ii)  such  amend¬ 
ments  to  the  previously  submitted  de¬ 
scriptions.  technical  information  and 
safety  assessment  as  is  necessary  to  up¬ 
date  them  and  assure  their  accwracy  a^ 
correctness; 

(5)  A  statement  describing  all  rele¬ 
vant  shipping  and  all  accident  experience 
that  has  occurred  in  connection  with  the 
exemption  since  its  issuance  or  most  re¬ 
cent  renewal  or.  If  no  accidents  have  been 
experienced,  a  certification  to  that  effect. 
This  statement  must  include  the  iq>- 
proximate  number  of  shipments  made  or 
packages  shiiH)ed,  as  the  case  may  be,  and 
the  number  of  shipmoitB  or  packages  in¬ 
volved  in  any  loss  of  contents,  including 
loss  by  venting  when  transporting  a  com¬ 
pressed  or  cold  temperature  gas. 

(b)  To  permit  timely  consideration,  an 
aiH>lication  for  renewal  should  be  sub¬ 
mitted  at  least  60  dasrs  before  the  expira¬ 
tion  date  ot  the  exemption. 

(c)  If,  at  least  60  days  prior  to  the 
expiration  of  an  existing  exemption  ot  a 
continuing  nature,  the  holder  files  an  ap¬ 
plication  for  renewal  which  is  complete 
and  conforms  with  the  requirements  of 
this  section,  the  exemption  will  not  be 
considered  to  have  expired  imtil  the  ix- 
pUcation  for  roiewal  has  been  finally 
determined. 
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(d)  Paragn4>hs  (a)  and  (b)  of  this 
section  notwithstanding,  an  application 
received  after  October  15.  1975.  and  be¬ 
fore  December  16.  1975.  seeking  the  re¬ 
newal  of  a  special  permit,  exemption, 
waiver,  deviation  or  any  other  similar 
form  of  administrative  relief  from  the 
requirements  of  Subchapter  C  of  this 
chapter.  14  CFR  Part  103.  or  46  CFR 
Part  64  or  Part  146  issued  under  proce¬ 
dures  superseded  by  this  subpart  will  be 
processed  in  the  manner  prescribed  in 
this  subpcu't  if  that  application  contains 
all  of  the  information  that  would  have 
been  req\iired  for  renewal  under  the  su¬ 
perseded  procedure.  An  application  re¬ 
ceived  after  December  15.  1975.  seddng 
renewal  of  administrative  relief  granted 
under  procedures  superseded  by  this  sub¬ 
part,  must  contain  the  informaticm  re¬ 
quired  by  paragraph  (a)  of  this  section. 

§  107.107  Administrative  review. 

In  the  case  of  a  written  application  for 
an  exemption  submitted  as  provided  in 
$  107.103(b)  or  the  renewal  of  an  ex¬ 
emption  submitted  as  provided  in 
S  107.105,  the  Director.  OHMO.  reviews 
it  to  determine  whether  it  is  complete 
and  conforms  with  the  requirements  of 
this  subpart.  This  determination  will  be 
made  within  30  dasrs  of  the  receipt  of  an 
exemption  application  and  within  15 
days  of  the  receipt  of  a  renewal  applica¬ 
tion.  If  it  is  not  returned  to  the  applicant 
by  the  end  of  that  period,  it  will  be  proc¬ 
essed  as  provided  in  §  107.109.  If  an  I4>- 
plication  is  returned,  the  applicant  will 
be  Informed  in  what  respects  the  appli¬ 
cation  is  incomplete. 

§  107.109  Processing  of  application. 

(a)  After  an  application  for  an  exemp¬ 
tion  or  renewal  of  an  exemption  is  deter¬ 
mined  to  be  complete,  the  Director, 
OHMO.  dockets  the  application  and  pub¬ 
lishes  a  notice  in  the  Fedxkal  Rxgistkr 
affording  an  opportunity  for  Interested 
persons  to  comment.  AH  comments  re¬ 
ceived  before  the  close  of  the  comment 
period  are  considered  before  final  action 
is  taken  on  an  application. 

(b)  No  public  hearing,  argument,  or 
other  formal  processing  is  held  directly 
on  an  application  filed  under  this  sub¬ 
part  before  its  disposition  under  thLs  sec¬ 
tion.  However,  during  the  processing  of 
an  application  the  Director.  OHMO,  may 
require  the  applicant  to  suimly  addi¬ 
tional  information. 

(c)  If  the  Director,  OHMO,  determines 
that  the  application  does  not  contain 
adequate  justification,  he  denies  it  and 
notifies  the  applicant  in  writing,  to¬ 
gether  with  the  reasons  therefor.  He  also 
publishes  in  the  Federal  Register  a  no¬ 
tice  of  the  denial. 

(d)  If  the  Director.  OHMO,  determines 
that  the  application  contains  adequate 
Justification,  he  grants  it  subject  to  the 
conditions  set  forth  in  Appendix  B  to 
this  subpart  and  such  other  terms  as  he 
considers  necessary,  and  notifies  the  ap¬ 
plicant  in  writing.  He  also  publishes  in 
the  Federal  Register  a  notice  of  the 
grant. 

(e)  If  the  Director,  OHMO,  determines 
that  an  application  concerns  a  matter  of 
such  general  applicability  and  future  ef¬ 


fect  as  to  warrant  being  made  the  sub¬ 
ject  of  rule  maktog,  he  may  initiate  rule 
making  under  Part  102  of  this  chapter  in 
addition  to  or  in  lieu  of  granting  or  deny- 
in  the  application. 

§  107.111  Party  to  an  exemption. 

(a)  Any  person  who  is  eligible  to  apply 
under  1 107.103  for  an  exemption  may 
apply  to  the  Director,  OHMO,  to  be  made 
a  party  to  an  application  filed  under 
that  section  or  to  an  exonption  granted 
under  { 107.109(d) . 

(b)  Each  application  filed  imder  this 
section  must— • 

(1)  Be  submitted  to:  Office  of  Hazard¬ 
ous  Biaterlals  (^rations,  UB.  Depart¬ 
ment  of  Transportation,  Washington, 
D.C.  20590,  Attention:  Exemptlcms 
Branch; 

(2)  Identify  the  exemption  aivlica- 
tk^  mr  exenmtion  to  which  the  m>plicant 
seeks  to  become  a  party;  and 

(3)  State  the  name,  address  and  tele¬ 
phone  niunber  of  the  applicant. 

(c)  The  applicant  beromes  a  party  to 
an  exemption  a];H;>licatkm  or  exempticm 
if  the  Director,  OHMO,  determines 
that-“ 

(1)  The  aK>licant  is  a  person  who  is 
eligible  to  apply  under  1  107.103  for  an 
exemption;  and 

(2)  The  exemption  am>llcatioa  or  ex- 
emption  to  which  the  apidicant  sedm  to 
becmne  a  party  concerns  a  matter  of  a 
continuing  nature  and  does  not  depend 
up(m  Information  entitled  to  confiden¬ 
tial  treatmmt. 

(d)  Hie  Director,  OHMO,  publishes  in 
the  Federal  Register  a  notice  of  each  ap- 
pUcatton  received,  each  initial  determi¬ 
nation  made  and  each  renewal  granted 
under  this  section. 

(e)  A  person  who  becomes  a  party  to 
an  exemption  under  this  section  is'  sub¬ 
ject  to  terms  of  that  exemption,  includ¬ 
ing  the  ex];rirati<m  date  stated  therein. 
If  a  party  to  an  exemption  wishes  to  re¬ 
new  his  status  as  a  party  to  an  exonp- 
don,  the  procedures  set  forth  in  If  107.- 
105  through  107.109  with  respect  to  an 
application  for  renewal  of  an  exonption 
fiwly. 

§  107.11S  AppUcation  for  and  process¬ 
ing  of  emcrgmcy  exemption. 

(a)  Any  person  who  is  subject  to  the 
requirements  of  this  subchapter.  Sub¬ 
chapter  C  of  this  chapter.  14  CFR  Part 
103,  or  46  CFR  Part  64  or  Part  146  who 
sedm  an  exemptkm  from  any  of  those  re¬ 
quirements  on  the  basis  of  an  existing 
emergency  shall  apply  for  that  exemp¬ 
tion  thrmigh  the  apprcgiriate  Depart¬ 
ment  of  Transportation  official  listed  in 
AppMUlix  .A  to  this  subpart. 

(b)  An  apidication  submitted  imder 
this  section  must  include  such  supporting 
informatioi  with  reflect  to  each  of  the 
Umics  specified  in  1 107.103  (2)  through 
(11)  as  the  receiving  Department  oi 
Transportation  official  considers  neces¬ 
sary  for  processing  the  application. 

(c)  np(Ki  receipt  of  all  of  the  infor- 
matioi  necessary  for  processing  the  ap¬ 
plication.  the  receivi]^  Department  of 
Transportation  official  shall  transmit  to 
the  Director,  OHMO,  by  the  most  rapid 
availitole  means  of  communication,  his 


evaluation  as  to  whether  an  emergency 
exists  and  his  recommendations  with 
respect  to  the  (xmditions  to  be  included 
in  the  exenmtion.  If  the  Director,  OHMO, 
determines  that  an  onergency  exists  and 
that  there  is  adequate  justification  for 
the  exemption,  he  grants  the  exanptiim 
subject  to  the  applicable  conditions  set 
forth  in  Appendix  B  to  this  subpart  and 
such  other  terms  as  he  ccmsiders  neces¬ 
sary,  and  immediately  notifies  the  impll- 
cant.  If  the  Director,  OHMO,  cannot  de¬ 
termine  that  an  emergency  eidsts  or  that 
there  is  not  adequate  Justification  for  the 
exemption,  he  immediatdy  so  no^es  the 
applicant. 

§  107.115  Detenninatioii  of  existing 
emergency. 

ta)  The  Director,  OHMO,  shall  deter¬ 
mine  that  an  emergency  odsts  if.  on  tiie 
basis  of  information  submitted  in  the 
application  and  his  own  investigation,  he 
finds  that — 

(1)  Existing  conditions  require  the 
hazardous  material  concerned  to  be 
transported  hi  cmnmerce  for  the  protec¬ 
tion  of  life  or  property  (other  than  the 
hazardous  material  to  be  transported) ; 
and 

(2)  The  protection  of  life  or  property 
to  be  provided  by  the  hazardous  material 
would  not  be  possible  if  the  application 
is  processed  on  a  routine  basis. 

(b)  The  Director,  OHMO,  may  deter¬ 
mine  that  an  emergmcy  exists  if,  on  the 
basis  of  information  sutaiitted  in  the  ap¬ 
plication,  he  finds  that — 

(1)  Existing  conditions  require  the 
hazardous  material  concerned  to  be 
transported  in  commerce  to  prevent  or 
minimize  serious  economic  loss;  and 

(2)  The  prevention  or  minimizing  of 
serious  econcxnic  loss  to  be  provided  by 
the  hazardous  material  would  not  be  pos¬ 
sible  if  the  application  is  processed  on  a 
routine  basis. 

(c)  In  determining  what  constitutes 
s«dous  economic  loss  under  paragraph 
(b)  of  this  section,  the  Director,  OHMO, 
considers  the  nature  and  extent  of  the 
expected  loss. 

§  107.117  WithdrawaL 

(a)  An  applicant  may  withdraw  an  ap¬ 
plication  at  any  time  prior  to  it  being  11- 
nallv  determined.  When  an  application 
is  withdrawn  after  publication  of  the  no¬ 
tice  of  application  in  the  Federal  Reg¬ 
ister,  the  Director,  OHMO,  publishes  a 
notice  of  withdrawal  in  the  Federal 
Register. 

(b)  Except  for  documents  for  vhich 
confidential  treatment  was  requested  by 
the  applicant,  withdrawal  of  an  applica¬ 
tion  does  not  authorize  the  removal  of 
any  rdated  records  from  the  dockets  or 
files  of  the  OHMO. 

§107.119  Termination. 

(a)  An  exonption  and  any  renewal 
thereof  tmninates  according  to  its  terms 
but  not  later  than  two  years  after  the 
date  of  issuance  unless  terminated 
sooner  piusuant  to  paragraph  (b)  or 
(c)  of  this  section. 

(b)  The  IXrector,  OHMO,  may  sus¬ 
pend  an  exemption  if  he  determines 
that — 
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(1)  An  activity  under  the  exemption  is  an  exemption  from  a  requirement  of  14 
not  being  performed  in  accordance  with  CFR  Part  103  which — 

the  terms  of  the  exemption;  or  (1)  Does  not  involve  radioactive  ma- 

(2)  On  the  basis  of  information  not  terials; 

available  at  the  time  it  was  granted,  an  (2)  Is  for  one  or  more  flights  of  civil 
amendment  to  the  terms  of  the  exemp-  aircraft  to  or  between  places  in  the  State 
tion  is  necessary  to  adequately  protect  of  Alaska  to  be  completed  before  Janu- 
against  risks  to  life  and  property.  ary  16. 1976;  and 

(c)  The  Director.  OHMO,  terminates  (3)  Seeks  priority  treatment  on  the 

an  exemption  if  he  determines  that —  basis  of  an  existing  emergency  or  because 

(1)  The  exemption  is  no  longer  con-  other  forms  of  transportatl(m  are  im- 

sistent  with  the  public  interest;  practicable 

(2)  The  exernptlon  is  no  long»  necM-  ^  initiated  through  the  appropri- 
sary  b^use  of  an  amendment  to  the  Federal  Aviation  Administration  of- 

i..  i.  j  XI.  flclal  specified  in  Appendix  A  to  this  sub- 

(3)  -ae  exemption  was  grant^  on  toe  p^rt.  -mat  official,  upon  receiving  toe  in¬ 

basis  of  falTO,  fraudulent,  or  misleading  formation  necessary  for  processing  the 
reprMratations  or  ^ormatitm.  application,  will  transmit  to  toe  official 

(d)  Unl^  toe  I^tor,  OHMO,  be-  designated  by  toe  Director,  OHMO.  for 

lieves  that  immediate  suspension  or  ter-  purpose  in  Alaska  his  evaluation  as 
mination  is  necessary  to  abate  toe  risk  of  tTwhe^^  emergency  exists  or  other 
an  Undent  haswd,  he  notifies  toe  S  ™“^nspoiStion  are  impractica- 
hoMer  in  writ^  toe  reasons  tiiCTefor  |jjg  g^d  his  recommendations  with  re- 
^d  provides  toe  holder  an  opportunity  spect  to  whether  toe  exonption  should 
to  show  why  toe  exemption  should  not  be  ^e  granted  and  any  conditions  that 
suspended  or  termniated,  before  he  sus-  shmiid  be  included  therein.  If  the  official 
pends  or  tera^tw  m  ex^ption  under  designated  by  toe  Director,  OHMO.  de¬ 
paragraph  (b)  or  (c)  of  this  section.  termines  that  an  emergency  exists  or 
§  107.121  Appeal.  that  other  forms  of  transportation  are 

Any  applicant  for  an  exemption  or  toe  impracticable,  and  that  the  proposed 
renewal  of  an  exemption  aggrieved  by  flight  or  flights  ea-n  be  made  safely,  he 
an  actira  taken  ^  toe  Director,  OHMO,  grants  toe  exemption  subject  to  such 

under  this  subpart  wd  any  h(dder^  w  conditions  as  he  considers  necessary  and 

exemption  suspended  or  terminated  by  uc  >uiu 

toe  r^Mtor,  OHMO,  under  9  107.119  (b)  inimediately  notifies  toe  applicant, 
or  (c)  may  file  an  sq>peal  with  toe  Di-  Appendix  a 

WPeal  must  te  ffled  q,  dZPAXTICINT  op  TBANSPOKTATION  OPFl- 

witnin  30  dftys  of  sorvice  of  notiflcfttlon  cxalb  theouoh  whom  applications  nm 
of  that  action,  suspension  or  termination.  ixxicptionb  sexkino  puoutt  tuaxkxnt 

There  has  not  been  an  exhaustion  of  on  the  basis  or  eexstino  bmeboencies  mat 

administrative  rem^es  unto  an  tqipeal  »  initiatd)  bt  telephone 

has  been  filed  and  toe  aivellate  process 
is  completed  by  the  issuance  ^  an  order 
by  toe  Director,  MTB,  granting  or  doiy* 
ing  toe  ain>eal. 

§  107.123  Availability  for  pnbUc  inspec¬ 
tion. 

(a)  Information  rdevant  to  an  awU- 
cation  under  tills  part,  including  toe  ap¬ 
plication  and  suiwmting  data,  memo¬ 
randa  of  any  informal  meetings  with  toe 
applicant,  and  toe  grant  or  dmlal  of  the 
aK>llcation  is  available  for  public  inspec¬ 
tion,  except  as  specified  in  paragraph  (b) 
of  this  section,  at  toe  Office  of  Haxardous 
Materials  Op^tions,  TTans  Point  Build¬ 
ing.  2100  2nd  Street,  SW.,  Washingtm, 

D.C.  20590.  Coides  of  available  informa¬ 
tion  may  be  obtained,  as  provided  in 
Part  7  of  this  title. 

(b)  Information  made  available  for  in- 
Q>eeti(m  does  not  include  materials 
which  the  Director,  OE^O,  detamtnes 
should  be  withbdd  from  public  disclo¬ 
sure  under  1 107.5  and  In  accordance  — 

«ltb  the  w>U<aUe  i>ro.Woo,  ol  aeotloD 

Part  7  of  this  title.  aos/aae-isso. 

S  107.125  IVamitiM  period  wd  proee- 
dares  for  eertala  sbr  ecMamerce  sitas- 

tioBs  fat  Alaska.  Ohlaf,  Packaged  Cargo  Branch.  Cargo  and 

BEsardotis  ICatsrlals  Division.  United 
States  Coast  Guard.  Washington.  D.C. 
30680.  Day  or  Night  202/436-1830. 


An  CAEEXEBS 

The  Federal  Aviation  Administration 
Flight  Standards  Dletrtot  Office  or  Air  Carrier 
District  Office  which  serves  the  place  where 
the  fllght(8]  concerned  will  originate  or 
which  Is  reqmnsihle  for  overall  Inflection  of 
the  carrier’s  operations. 

Aza  TAXI  opebatobs  and  commebcial  opebatobs 

OP  ■mat.!.  aOCBAPT 

The  Federal  Aviation  Administration  Flight 
Standards  District  Office  or  General  Aviation 
District  Office  which  serves  me  place  where 
the  fllght(s]  concerned  will  <»rlglnate  or 
which  Is  refionslble  for  overaU  Inflection  of 
the  operator's  operations. 

MOTOB  CABBIEBS 

Chief,  Begulatlons  Division,  Bureau  oi  Motor 
Carrier  Safety,  Federal  Highway  Adminis¬ 
tration.  Depwtment  of  Tranfiortatlon. 
Washington.  D.C.  30690.  Day  303/436-1700 
and  Nl^t  302/436-1830. 


(a)  NfitwithatanHing  other  Provi¬ 
sion  of  this  subpart,  an  ajfdicatkm  for 
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(8)  When  e^loelvee  are  carried,  the  op- 
eratOT  of  the  aircraft  shall  obtcUn  route  ap¬ 
proval  from  the  FAA  Inspector  In  the  op- 
eratorlB  FAA  District  (Mice. 


PART  170— RULE-MAKING  PROCEDURES 
OF  THE  HAZARDOUS  MATERIALS  REG¬ 
ULATIONS  BOARD 

§§  170.13  and  170.15  [Revoked]  • 

2.  In  Subchapter  C,  Part  170— Rule- 
making  Procedures  of  the  Hazardous 
Materials  Regulations  Board.  S9  170.13 
and  170.15  are  revoked. 


PART  171— GENERAL  INFORMATION 
AND  REGULATIONS 

§  171.16  [Revoked] 

3.  In  Subchapter  C,  Part  171 — General 
Information  and  Regulations.  9  171.6  is 
revoked. 

Issued  in  Washington.  D.C..  on  Octo¬ 
ber  10. 1975. 

James  T.  Curtis,  Jr.. 

Director, 

Materials  Transportation  Bureau. 
[FB  Doc.75-27806  Ffled  10-14-76;8:46  am] 
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